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CHIEF JUSTICE YOUNG: Gcod morning. Tt’'s still

pproprilate to say Happy New Year. We welcome you all to
the first public hearing of 2011, The first matter on the
administrative agenda is Item 1 - 2002-24 - oproposed
amendment of Rule 7.3 of the Michigan Rules of Prcfessional
Conduct., We have speakers who wish fto speak to this
propesal, and, generally, it's - 1t would require a lawyer
seeking employment from & perspective client to designate
in writing as an advertisement and display advertising
material on it.

ITEM 1: 2002-24 — MRPC 7.3

MR. EDICK: Good morning. May it please the Court.
ey j i

My name is Robert Edick with the Attorney Grievance

Commission. I'm here today on kehalf of the Grievance

Administrator and the Commission to express support for the
proposed amendment To Rule 7.3,

If I get a letter from a lawyer or law firm and its
marked advertising material, then it becomes my choice
whnether ¢ open that, read it, or whether I throw it in ths
trash. If I get a letter from & lawver or a law firm and
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of the most emotional and vociferous complaints that we've
had that have come in have been people that have received

letters like that hard on the heel of an accident that may
have aken the life of a relative, pecple who have had
spousses that have filed for divorces, etc., and sc 1t - in
their mind I think reinforces the kind of most cynical
views of the professicn that lawyers essentially are
capitalizing on the woes of - of other people. So I think
the amendment as it’s proposed here would, again - would
put the controcl into the recipient’s hand to decide whether
to review Lhe material or not. So we woeuld encourage the
Court to adopt the amendment as 1t’'s proposed.

JUSTICE MARKMAN: Mr. Edict?
MR. EDICK: Yes.

JUSTICE MARKMAN: If that’'s the problem, why wouldn’
the better approach to be the adoption of a rule along the
lines of that existing in many states which provides a
coocling-off period between the time of a divorce or sone
kind of tragedy along the lines that you described before

an attorney can engage 1in such a communication. T think
there are nineteen or fwenty states That have that Xxind of
rule, Why wouldn’t that bhe a more properly focused rule
rather than a very broad rule that we have her That
concerns  all  communications -~ even if they have no
direction - connection with any kind of fragic episode that

i
may have occurred to the recipient?

MR. EDICK: Well, I think that approach is something

that I would alsc support as well I think that the - 1
notice that some of the comments indicated that - that they
felt the rule was so bread that 1t could Include a lawyer
eking employment as in-house counsel and that they would
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CHIEF JUSTICE YOUNG: Tt wouldn’t be a solicitation of

a client in such a case, would it?

CHIEF JUSTICE  YQOUNG: The
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MR. EDICK: Right. I think that - 1f the Court felt

that was a problem, the - the model rule does include the
language that’s not in the proposed amendment about known
te be in need of legal services - a prospective client
known to be in need of legal services 1n a particular
manter. And soc that I think 1f the Court was - felt that
that was an essue by adding that phrase might take that

L
away because someone Jjust generally seeking employment with
a corporation would net I think be scliciting a perspective
cl ;ent knewn to be in need of legal services 1in  a
particular matter.

CHIEF JUSTICE YOUNG: it wouldn’t be a solicitation of
a ¢ilient, it would ke a solicitation of employment,
wouldn’t 1t?

MR. EDICK: Well, and that’'s how I would interpret
+*his. The - I think it’s a rather fanciful obiection, but
if the Court felt that - that there was any merit to that
at all that perhaps that phrase could be added. I gon’'zt
think there’s a problem with the rule as proposed. The -
Wbef I was reviewing the letters that were on file with the

ourt and commenting on this, I noticed that one or two
p@op;e have raised that issued.

JUSTICE MARILYN EKELLY: Yeah, vyou notliced thal more
than one or two raised it, and, in fact, you're the only

-.\

ocne who's taken this position on this Mr. BEdick. As much

a3 respect your work you de for the AGC, I've got to say
that you're pressing on us something which is thought by
many to e overbread, ambiguous, and likely te cause
confusion. Do I understand you to say that you would
accept Rule 7.3 if we - if we were to adopt that?

MR. EDICK The one that’'s propoesed, Justice Kelly, or

JUSTICE MARILYN KELLY: 7.2 which 18 the ABA Medel
Rule of Professional Conduct




someons communicating with regard to an in-house position
with a corporation for example.
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JUSTICE MARKMAN;: What 1s a solicitation, Mr. Ed

There are many ask the lawyer-type shows on radio, are
those sclicitations? There's usually a -

MR. EDICK: The show itself I den’t think. You mean
if the - you mean when a lawyer appears on cable TV and
takes - filelds call-in questicons {rom callers.

JUSTICE MARKMAN: Yesz, our host today is John Jones of
the law firm Blank, Blank, and Blank in Detrcit, Michigan,
and he’s here to answer your gquestions for the next half

MR. EDICK: Right. He's responding fo someocne that's
- that’'s faken the time to call into the show which I think
is different than a lawyer issuing letters, for example,
into somecne’s houssheld with no indication that they're

interested in hearing from the lawyer.

JUSTICE MARKMAN: What 1f he pays for the snow as I
think is the ¢ase on some radlo stations?

MR. EDICK: Well, it still - I think the dyﬁamiﬂ there
vou have the possible perspective C-'ent initiating the
vtact with the lawyer.

CHIEF JUSTICE YOUNG: So if even -~ so even 1f such a
show were sponsored by 1-800-Call-Bob, and Bob  Young
appears on the show, you don't see that as a solicitation

MR. EDICK: Mo, I don’t because I think - I thirck the
difference there is that - I see that more as advertising
than I do a sclicitation because the - the call itself is

o watch !




JUSTICE MARKMAN: So why do we even cover electronic
communications, you could always turn  off electronic
coemmunications., They’' re never imposed upon a person. Why
decesn’t the rule =ven cover electronic communications, if
the distinction is that you canft turn off mail?

MR. EDICK: Well, I -~ I've taken that to be a
reference to email.

JUSTICE HATHAWAY: what abcout 1f a lawyver writes an
article in the community paper like cnce a week or once a
Is! =
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MR. EDICK: I would think that would be the same as a
~ the cable TV show, and if - and if somebody contacts him
or her because of that articls, I don't have a - that’s - I
don’t consider that to be a solicitation.

CHIEF JUSTICE YOUNG: Let me Just clarify vyour
position. You don’t believe that advertising on TV or
radio should be subject to the requirement of being labeled
as an advertlisement - or advertising material,

MR. EDICK: Well, I think - I think the fact that it’'s
on TV or the radio is the - 1s itself alerting people that
this 1s an adveriisement, I agon't think anyone could
mistake it.

CHIEF JUSTICE YOUNG: So you think the rule should not
include media advertising.

MR. EDICK: I don’t think it sheould, no, I don’t. T

not — I think pecple are free

CHIEF JUSTICE YQUNG: That would =~ that would ke
included like media -~ like newspaper -~ a full-page ad, 1-
g800~-Call-Bob if you've got a problem.

CHIEF JUSTICE YOUNG: Okavy.
JUSTICE ZAHRA: Same for billboards.
MR. EDICK: Yas, Now they have to - they <can’i bs
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CHIEF JUSTICE YOUNG: No, but a - we’re talking about
a2 naked solicitation the form of which 1is television,
radic, or papers, or billboards.

MR. EDICK: Yes.

CHIEF JUSTICE YOQUNG: Those are - you think are
inherently advertising and the public understands that.

MR. EDICK: That's my understanding, yes. I think
those are off-bounds so long as they'r not  false or
misleading.

JUSTICE ZAHRA: So you're really saying it only
applies to mail - snail mail and email.

MR. EDICK: Yes.

JUSTICE MARKMAN: What 1f a mail message says the

United States Supreme Ccourt has recently decided a case
that allows corporations to dominate the political process.
Call atteorney Joe 1f you want more information about this.
call attorney Joe if vyou want to know what can be done
about  this. The Michigan Supreme Court has recently
undermined the rights of injured persons. Call attorney
Joe if you want to know what we can do to respond to that.

MR. EDICK: Well, I think that wculd be protected not
only because it’'s obviously po titic commentary, and I
thi ‘ rhat it — it is leaving hhe choice with the

client as to whether to contact that lawyer or

JUSTICE HATHAWAY: S it sounds like i1f 1it7
is tisem
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context inherently lets pecple know that they can =1
pay attention or not, they're not reguired if they don't
want to - fte invest anvtime in that as opposed to receivin g

retter that Just is from a lawyer and might contain

JUSTICE HATHAWAY: And vyou’'re okay with the ARBA
versicn where they ~ the designaticn 1is necessary only if
the communication is directed at a person known to be in
need of legal services Iin 2 particular matter.

MR. EDICK: I - I think fhat tightens the -~ the ruls
.

JUSTICE HATHAWAY: Well, how are vou gonna prove that
- that this person was knocwn to be in need of legal
services in a particular mattexr?

MR. EDICK: Generally, the letters here are triggered
by lawyers who are trolling court dockets or accident
repoerts or arrest rescords, and there’s a reason why they ve
targeted a particular person. It started some years ago -

JUSTICE HATHAWAY: Is that gonna be an objective view
or a subjective view?

ME. EDICK: With respect to known to be in need of -

JUSTICE HATHAWAY: Right

MR. EDICK: Welii, I think thev've alwavs be able - I
think they only invest thelr time in these letters 1f
there’s scome objective evidence in the form of an accident

DoT

t, a divorce filing, a -

JUSTICE HATHAWAY: well, what 1f - say vyou've got a
2

iaw firm that nds cut these communications monthly - it’
Iid Sletter, and some of the pecple that are
hese are mavbe old clients, they're trving Lo
on the law or whatever, ut some of them are
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JUSTICE HATHAWAY: I mean I — I see there could be a
big problem with enforcing this and trying to figure out
1f, in fact, somebody really did viclate this,

MR. EDICK: The newsletter 1 don’'t see as bkeing
covered by this I don'"t see a newsletter as being
soliciting scomecne who's known to possibly neea  legal
advice in a particular matter. So I don't -

JUSTICE HATHAWAY: Well, what 1f there - there’s like

gome maior car acclident and there’s

twenty people involved

in that and they die, and then this newsletter happens to
go  out to some of these people as well as thousands of
other people. I mean -

MR. EDICK: Weil, then I think the £fact that it's a
newsletter that was disseminated in this mass fashion vyou
don’t ever reach this issue about did it hit ~ reach some
pecple that might have fallen within this category. I mean
st that - vyou never reach that second issue. The first
issue is a newslettfer widely disseminated 1s not this kind

of targeted sclicitation that the rule woes afiter.

JUSTICE MARY BETH KELLY: You
vour primary concern with this rule

said
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perscns who were targeted with what you called advertising
that came at inopportune times - they were subject to a
tragedy in their lives or some emotional distressing legal
izgue such as &z divorce. And, 1if that’s the case, why
wouldn’t the prohibiticon against sclicitation cover those
instances?
MR. EDICK: Well, the -~ we have to worl with
[r know it opens the do
banned as solicit
for the rulie is not s
iities of vyou know |
tfs Sust intended to
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what address, and I think poth the




model rule and the proposed rule are at there. We’re not
after newsletters, biilibcards, or things that -

JUSTICE MARY BETH KELLY: So you're not suggesting
that these -~ that lawyers are targeting persons with this
advertising - o©r you're nct suggesting that they’re using

advertising as a form of solicitation.

MR. EDICK: Weli, T think it 1s - I think advertising
when 1t’s targeted becomes solicitation, so I'm not sure

there’s & - a real fine iine there. But - and, again, it's
a - we're - we're forced to grapple with the Shapirce case
and what the U.S5. Supreme Court has - has done here. But I
think that - and, again, the reascn this has come up over
-

a

he vyears and started to see these ten or twelve years ago
at the Commission with lawyers tThat would go and review
accident reports from pelice departments and then lawyers
hit on the idea of reviewing circuit court filings in terms
of -

JUSTICE MARY BETH EKELLY: But wouldn’t  that he
solicitation that's already prohibited by the rule?

MR. EDICK: Not as long as it’s within the meaning of
the Shapirc case. They can’'t call the person, but they can
- they <¢an under Shapirc address letfters to those people
and in a very sort of generic way say I noticed your spouse
has filed for divorce, you have certain rights, you may
want to etc., etc., call me. And as long - and so -~ see
these letiersz are permitted, so we can’'t stop lawyers from
continuing fto troll the records to identify th Shaplro-

=t

tential ciients. What we can do though is reguire

o

£ se letters or emaiis

T s are -~ are aware or
this 1s an atfempt fo

e
whatever vou wani o

CHIEF JUSTICE YOUNG: Thanx you, very much.
MR. EDICK: Thank vou.

ITEM 2: 2008-12 - MCR 2.002

CHIEF JUSTICE YOUNG: Item 2 - 2008-12 involves the
proposed  amendment of Rule 2.002 of the Michi Court
Rules, and generally concerns whether to adopt an amendment




te  that rule that would clarify the court may deny a
party’s indigency status i1f the action is found to be
friveolous. There are twoc speakers - Elian Nichols, You
have three minutes.

MS. EDWARDS: Good morning. May it please the
My name is {Courtney Edwards and I'm a second vyear

student -

CHIEF JUSTICE YOUNG: Ch, I'm sorry. I misidentified

YOu.

MS. EDWARDS: that’s okay -~ and housing law clinician
at Michigan State University College of Law. I come before
vou this morning in opposition to the proposed amendment To
Michigan Court Rule 2.002Z2 that would allow the Court to
deny a party’s indigent status 1f the action 1s found to he
frivelous or mal¢ClQUS. As a low~income, nonprofit clinic,
the MSU Housing Law Clinic 9primarily serves  those

individuals that would be potentially affected by the
croposed amendment toe MCR 2.08Z.

JUSTICE MARKMAN: Well, do you file a lot of frivolous
briefs on thelr benalf?

MS. EDWARDS: No, sir, we do not, that is not our

JUSTICE MAREKMAN: So what’s the concern?

MS. EDWARDS: Well, the concern is that these - these
ial -~ this potential mendment would potentialiy

= apuse in the system as far as =
lack f :&d icially recognized standards as fo how Jjudges
would determine these friveolous or malicious claims.

CHIEF JUSTICE YOUNG: Well, vyou think there is no
Jurisprudential standard of -~ existing for determining what
is frivocious or vexatious oy otherwise inappropriate?

MS. EDWARDS: MNo, your  honor, that is  not  my
contention here.

CHIEF JUSTICE YOUNG: Well, vou s=saild there were no
standards by which Irivolousness would be determined. I
pelleve there are falrly substantial bodies ¢f law on that
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MS. EDWARDS: Yes, your honor. However, GThe proposed
amendment as it 1s stated does not necessarlily ciari

to whether <this will apply to repetitious filings
whetrer it would indicate failure to comply with court
stancards. and, furthermore, your honor, there are also
several other rules that speak to this point such as MCR
2.114, 2.401, and MCR 2.625 that also address the point.
S0 the rule as it's proposed also presents a sense of
redundancy as well being as though there are already rules
that specifically address this pecint.

JUSTICE MARKMAN: So vyou think this 1s actually a
pretty good idea, but this would just be repetitive.

MS. EDWARDS: Yes, vyour honor, that 1s - that is my
point exactly. And alsc the amendment is, in fact, vague
as to whether this would particularly apply to an indigent
status in this particular case or future cases, it Just
indicates that “if the action is deemed frivolous or
malicious the court may deny leave to proceed.” However,
it does not specifically indicate 1f it’s for this

particular action or ancther. So 1t’'s vague 1in a sense

that 1t doesn’t mention that point as well. But as — as
far as the “judicial standards, your honor, it was nobt ny
intenticn to  say that there are a lack of standards;

nowever, if the - if the amendment was more clear perhaps
so that the indigent filer would know that you know this -

L.
this is what is going to be determined frivolcous or
malicious -~ i1if it’s a repetitious filing or, in fact,
explicit bkad faith - more on the part of the indigent party
more go Than geared toward -

CHIEF JUSTICE YOUNG: Se we have -~ do you think we
have an obligation in Fls rule to explain what the case

CHIEF JUSTICE YOUNG: %Wculd vyou —~ I agree, That there
b ri Lous

: e . ; . - 2 :
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what - what do you think — the problem is the serial

MS. EDWARDS: Correct.

CHIEF JUSTICE YOUNG: Who files suit, after sulit,
after suit, utilizing the resources of the court and
whoever they’re suing. Do you have any suggestion about
how we might want to deal with such a person if indigent,
hecause there is no conseguence - you lose your suit, but

vou just file it again?

MS. EDWARDS: Yes, vyour honor, that - you make an
excellent point. However -
CHIEF JUSTICE YOUNG: It's not really - 1f vou're

indigent vou can’t really impose sanctions realistically,
right?

MS. EDWARDS: Yes, your honer. If I may -~ may you
clarify your position a bit more for me?

CHIEF JUSTICE YOUNG: Sure. I'm talxing about &
person who is genuinely indigent, but whe is a serial filer
of frivolous lawsuits.

MS. EDWARDS: Yesz, your honor.

CHIEF JUSTICE YQUNG: Do you have a ~ do you have a
rn idea other than serially dismissing the sults as filed,
s there anv thought that you - you have about how Courts

+ E
i i

~san deal with that situat

43}

fete

CHIEF JUSTICE YQUNG: Then you would be denied access

o the courts.,
r P U, 4 o = 5 —
MS. EDWARDS: To the indigent status, your honor, Lo
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CHIEF JUSTICE YOUNG: 8o you want to impose a number
cf oprior bad filings as a precondition for denying
indigency status.

MS. EDWARDS: VYes, your honor. That -~ i1f I understood
your guestion correctly, you were saying how would you deal
with the repetiticus filing. Se it is my pesiticon that

there could possibliy be & number if the Court would so do
rhat as far as determining that.

JUSTICE MARKMAN: I mean, Ms. dwards, understand tha
the impetus for this is not to be harsh or difficult wit
anybody, but 1t’'s the act that there are only S0 man
hours in the day, and the more time that we spend <
frivolous filings, the less time we have bto spend on the
kinds of filings that I’m sure the MSU Clinic files which
are compelling filings. So this is really an effort to tr
to see 1f we can’t focus the system on what the most

ignificant and substantial grievances are.
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MS. EDWARDS: Yes, your honor. I believe that the
main - the main issue here 1s to prevent possible potential
abuse in this =situation bkeing as though there are a greater

FN

number of - a large number of filings - indigent cases, but

the point is to make sure there are protections against the
indigent parties that this is not going to be a potential
system +to just dispose of cases and then possibly deny
indigent parties that - that right.

CHIEF JUSTICE YOUNG: Thank vyou.

MS. EDWARDS: Thank ycu, your honor.

CHIEF JUSTICE YOUNG: Is Ms. Nichols present?

ioff mike)

CHIEF JUSTICE YOUNG: Thank you.

ITEM 4 - 2010-16 -~ MCR 6.302, 6.610




MS. FERGUSON: Yes, your honor. Good morning and may
t pleaqe the Court. Desiree Ferguson appearing on behaif
of the State Appellate Defender 0Office this merning. And I

culd begin my commending the Court for extending itself
eally without prompting into this arena, and undertaking a
measure which we pelieve will help to alleviate some of the
pressure on the system to which Justice Markman was Just
speaking by alleviating the necessity of addressing plea
withdrawal! motions that would be comin into the courts
hecause cof the errors that - that the Padilia case talks
about. We are - urge the Court to adopt - of the two
proposals that - that you have offered, we urge the Court
to adopt propesal B - alternative B rather than alternative
A, And we have indicated in cur written commentarlies the
specific reasons. Meost particularly, alternative A&, we
pelieve, inappropriately intrudes upen the attorney-client
privilege because 1t would reqguire scme colloguy between
tne court and defense counsel with respect to what, i1f any,
advice has been rendered to a non -~ what inguiry may have
heen made as to the defendant’s immigration status and
provided that the defendant is a noncitizen then whether
there has been advice concerning the immigration
conseguences. And all of that we believe 1s - is clearly
within the purview of -

W

?"“.

CHIEF JUSTICE YOUNG: Here - here’s my concern with -
with both alternatives. Padilia is addressed tc convince
counsel’s cobligation.

MS., FERGUSON: That's correct.

CHIEF JUSTICE YOUNG: And I'm congcerned tThat both
proposals, although B, I agree with you, is less intrusive
~ a less intrusive udicial invoivement than A, I'm
concerned abour having in every case for the court to maks
a2 - a statement that actuall iz oni reievant in &
fraction of *the cases before 1it. And soc I'm - I'm

noe T r : 1la
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than having the court make this catechismic statement in
every case.

MS. FERGUSON: Well, your honor, I don’t know that it

differs very much from say, for example, the inguiry
regarding whether the defendant 1is on propation or parocle,
that is something that doesn’t - certainly doesn’t apply to
all defendants. T don’t know what percentage of them to
which it applies. But it’s a minor - I think - 1 agree
with you that it’s - it’s not golng to be relevant in every
case and perhaps is only relevant in a small percentage of
sases, but on - on balance, 1it's a very minor exerclise or

expenditure of the court’s rescurces Lo simply say if you
hapren to be a noncitizen you need to know that there are
these potential consequences for - for your plea. So I
don’t know that therefs a ~ I’m not - I'm not directly
answering vyeour guestion, Justice Young, because I don't
have an idea -

CHIEF JUSTICE YOUNG: Well, that’s - I thought I would
ask if you could - 1if you were aware of a less intrusive

pro Dnv?axis that accomplished what we are obviously
attempting to accomplish to ensure that the defense ccunsel
has p@rfo rmed his or her professiconal obligation to give
~ounsel on the immigration impacts of a — a guilty plea.

MS. FERGUSON: Yeah. So my response 1s then, no, I"m
not. T don’t think that there is a way to do it without
intruding wupon the attorney-client relationship. And,

Justice ﬂaLkman, were you about To ~

JUSTICE MARKMAN: I was going to ask you when you were
done to explain the nature cof the Iintrusion that you've
identified here. I'm not -~ it’s absclutely clear to me
what the intrusion is given that the whole premise of
Padilla is that we are talking about people whose
deportation status may be alfected by a guilty plea.

MS. FERGUSON:

the defendan is

15




JUSTICE MAREKMAN: I guess I just don’t understand the
concept that somebody may have available to him  an
ineffective assistance of counsel argument premised
entirely upon the fact that he’s not a citizen and has not
been appraised of deportation consequences, yet a threshold
inguiry as to whether or not he is or is not a citizen is
somehow intrusion of some relationship. It’s just hard for
me to reconcile those ldeas.

JUSTICE HATHAWAY: Isn't the intrusiveness the fact
that the judge would ask - did you discuss this lssue with
your client?

MS. FERGUSON: Yes, because that’s the only way the
attorney can answer the guestion is to - is to -

JUSTICE HATHAWAY: Not whether or not he’s a citizen
or not, put did you talk about this.

MS. FERGUSON: Have vyou discussed with him his
immigraticn status, and have you rendered advice To him
concerning his immigration status. So  these are Lhe

inguiries -

CHIEF JUSTICE YOUNG: Why would that be intrusive?
mean that - you’d be asking that cf everybody. You' re

o
o
o b

asking for the result of the consultation, you're Jjust
asking have you discussed - In fact, I don’t understand why
that isn’t the least intrusive question to be asked to the
P perscn - the defense counsel - maybe - if
o have vyou discussed the implicaticons of this
o immigrant status - or the citizenship status of

If the answer is no, 1 mean, then arguably
ocblem. I agree with that.

MS. FERGUSON: Yeah, what doses no mean? Does no mean

there is ng such concern

o
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CHIEF JUSTICE YOUNG:

derense counse. nave

JUSTICE MARILYN KELLY: So the client woul
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conviction on this matter you're charged with, it would be
a good kit clearer, wouldn’t 17

MS. FERGUSON: it would be much more clear. If you're
a noncitizen there are conseguences tToe your taking this
plea.

JUSTICE MARY BETH KELLY: But decesn’t that -~ doesn’t
that make the judge - deesn’t that assume that the Judge
has to have a level of expertise 1n Immigration law. The

guestion subject to deportation assumes a level of
axpertise in immigraticn law that I think vou are assuming
here -~ whether -~ whether a lawyer has discusszed the
conseguences of citizenship status is one thing. Whether
ne 1is subject Lo deportation 1s an i1ssue that - that has
many, many legal layers if you will. So I think that the
question whether - whether a lawyer has complied with is
Padilla obligation 13 a very different guestion than
whether a defendant 1s subiject to deportation. A defendant
could be at a different - a different procedural posture

ith respect to - to deportaticon, and - s¢ I think it's a
very different - it’s a very different question toe have a
Judge start asking the guestions and getting invelved in
this than to simply ask the lawyer have you -~ have you
dispensed with your Padilla cokblligations.

=

JUSTICE HATHAWAY: But -~ but alternative B would
require the trial Jjudge to advise all defendants -

MS. FERGUSON: That's correct. That’s what -
JUSTICE HATHAWAY: first of all -~ being sentenced -
r

guilty plea made DDy & noncitizen may o
immigration conseguences -
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consequences that could be involwved - that could emanate
from the gullty plea.

JUSTICE MARKMAN: Butt Padilla didn't - Padilla adidn’t
speak about those though did 1it7?

MS. FERGUSON: No, that’s correct, Padilla did not
speak abcut those. That’'s - that’s an admirable expansion

JUSTICE MARKMAN: An admirable expansion of -

MS. FERGUSON: from my point of view. Finally, I - T

would like to - We - in our written comments, we asxed the
Court to consider - although we favor alfernative B, we ask
the Court to consider moving this change to a different
place 1in the rule sc that 1t - so that this colleguy

happens before the defendant actually prevides a factual
bazis for the guilty plea because it happens that once the
defendant has provided the factual basls for the plea, he’s
already in troubkle. And sc - and I think that some of the
other commnentators - scome of the immigration experts that
commented spoke to that as well. And I wanted to indicated
th I thought it was very interesting that the Department
Qf Immigration and Customs Enforcement commented on this
ile as well, and - and found 1t interesting and favorable
at they also support alternative B over alternative A for
the same reascons that we've indicated.

CHIEF JUSTICE YOUNG: They’'ve alsc suggested Lhat we
talk - that we not use a technical term like deportation

and instead use removal - scomething iike that.

MS. FERGUSON: Yeah, bkecause they actually den't - the

ks
statute no longer uses that term - they call it removal.
CHIEF JUSTICE YOUNG: Which is all the more reason for
be very careful because we don’t know wnat - as Lo
migraticrn law I mean where 1ts trends is going.

4 mm o PO Teaf+
critical as qatice Kelly’'s toe myv left
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MS. FERGUSON: Right.

CHIEF JUSTICE YOUNG: has suggested that the defendant
be advised of these Padilla rights as oppesed to having the
lawyer attest that -~ that those rights 1f relevant are
given.

MS. FERGUSON: I think that it’'s more appropriate - if
the court is interested 1n protecting lrsell from
unnecessary litigation, 1t's mocre -~ 1t’s more important
that the ingulry be made - that the advice be rendered to
the defendant rather than an inquiry be made of counsel.

CHIEF JUSTICE YOUNG: Well, the - as 1 understand it,
isn’t there a - when you do the plea you've got all the
warnings and then there’s a paper you have to sign, isn’t
it.

MS., FERGUSON: Yes.
CHIEF JUSTICE YOUNG: Wwhy isn’'t - why isn’t this deal

th ii the paper rather than the Court giving thi
B

MS. FERGUSON: it would actually -~ chould actually be
ddressed 1n both places. Most of the advice that'

4
provided in the colloguy is repeated in the document.

CHIEF JUSTICE YOUNG: Is the lawyer - defense counsel
obligated to sign it as well - at the current, if you know?

MS8. FERGUSON: I do not know that, your hcnor.

CHIEF JUSTICE YOUNG: Because 1if seems Lo me one of
the problems we have 1s 1f the lawyer 1s asked and lies
that - that’s something of conseguence Lo the lawyer as

MS. FERGUSON: That's fLrue.

CHIEF JUSTICE YOUNG: Eecause then you're lyving to the
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know with district court proceedings, but it  is my

understanding that the written form can in some instances
substitute for an actually on the record colloguy. And =0
it would — 3¢ the advice, whatever decision you make, needs
~ would need Lo be incorporated intco that document.

CHIEF JUSTICE YOUNG: Thank you.

MS. FERGUSOMN: Thank vou.
ITEM 5 — 2010-18 - MRPC 6.1

CHIER JUSTICE YOUNG: The next matter for which there

are — 1s a discussion 1s Item 5. Witnesses to speak are -
and that’s Item 2010-18, an amendment tc Michigan Rules of
Professional Conduct &.1. Are there any speakers here to
address that item? Seeling none, it appears that - OCh, I'm
SOYTY. I =aw, but I didn’'t see anybody moving in response
to the announcemant. Gotta move sprightly here or you icsze
your opportunity.  Why don’t vyou Just - all cf the speakers

if you could just come up and sit at counsel table. Item 5

is a proposal concerning whether to adopt one or twe
alternative proposals concerning the pro bono obligations
cf lawyers as professionals. Would you care to address 1t?
MR. LINN: I would. If it please the Court, my name
is Thomas Linn. I"m an attorney at the firm of Miller
Canfield and was a long-time commercial lawyer and then CEC
of the firm, recently have stepped frcm -~ down from tfhat
position and now I'm the Chairman Emeritus of the firm and
cne of my duties in my pest-CEC life is to superintend our
pro bonoe program I'w really here today to really speak in
faver of alternative B that has been advanced by the 3tate
Bar And I really do that for three reasons which I'11 fry
to briefly describe. First of all, I believe, and our firm
el e ! ted a pr 3 rests
m o bd
for
ome
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would help us in our administration of pro bono activities.
First of all, alternative B is more consistent with t
rules that apply in other states and, in fact, in Cana
and even other countries as oppoesed to the current
which is not as specific. And actually the specific a
of propesal B is also helpful to wus Dpecause in our
attorneys identifying potential pro bono opportunities I
think specific 1is better - examples are better and the
general leads to less performance in pro bono activity.

s
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CHIEF JUSTICE YOUNG: 2And that (inaudible) you can -
MR. LINN: Pardon?

CHIEF JUSTICE YOUNG: direct vyour attorneys o
appropriate places. You need the external -

MR. LINN: I think the external helps us.

CHIEF JUSTICE YOQUNG: supervision as cpposed to your
internal guide.

MR. LINN: Our internal is good, but external’
better. The State Bar rules have a -~ have a majesty of
their own, and I think our - our lawyers respond to that.
Finally, I would speak to the financial alternative that's
suggested in alternative B. Quite frankly, when originally
adopted in 790 - 1930, I thought it was guite modest
compared to the income of many of our attorneys billing
rates and so forth. Cveyr time, the 3300 has become more
modest. I checked the Consumer Price Index and 5300 in
1990 it turns out isg more than $500 now. End a time when
the average billing rate of all attorneys 1is In excess 38
5200, i billing rate of lawyers in my ZIfirms and
firms g is probably in excess of $300. Asking
attorneys to donate $300 in ideu of 30 hours of pro bono
puts & low price on your pro bono service. So I -~ the fact
that alternative B at least suggests 3500, which Is a
greater &mcdnh, I think favors its adcption. And I thank
5 yvour time, nd I appreciats the

very much
Thank you.

MR. NUSSBAUMER: Good morning, your honors. Mavy T
please the Court. Jonn 8. Nussbaumer, Dean of Thomas M.
Cooley Law  School’s Auvburn Hills Campus, appearing here
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this morning in Qu@pO?t of MRPC €.1, alternative B. Thanks

for the opportunity to speak with you this morning. Time
permitting, I hope to make three succlnct points about
alternative B. My  remarks re based on my person

experiences over the last eight vyears starting twoe law
school clinical programs and seven pro bono programs in the
Metropolitan Detroit area. Those programs were mainly in
response to pleas from trial judges who are seeing an ever
increasing number of unrepresented litigants appearing in
their courtrooms. and Judge Kelly I see you nodding your
head; vou know ©f what I speak. Emong the clients served
by the programs that I’ve been involved with - 1t's a broad
range, Tt’'s domestic viclence victims, it's senlor
citizens, enlisted military persconnel, bankruptcy debtors,
ensumer fraud victims, homeowners facing foreclosure, and
folks needing help with landleord tenant and criminal
expungement matters. And my first point is that while any
member of the pukic can engage in general charitable or
community service activities, only lawyers have the unique
ability to provide direct representation to persons of
limited means through the provision of pro bono legal
services., And the main reason why I think alternative -

N
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CHIEF JUSTICE YOUNG: Are all lawyers competent to do
s07?

MR. NUSSBAUMER:
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CHIEF JUSTICE YOUNG: A

r suggesting that all
lawyers are egually competent to do

MR. NUSSBAUMER: I actually believe, judge, That
lawyers with the proper training from the legal service
folks who will speak ' m
the basic legal services [hat are necessary.

CHIEF JUSTICE YOUNG: To make - to represent people in

trial courts.
MR. NUSSBAUMER: In various different capacities. Hot
everybody is - is good at trial court litigation -

CHIEF JUSTICE YOUNG: Right.

MR. NUSSBAUMER.: 8o - but transacticnal lawyers, for
exarple, could do what I did in July and go to Camp
Grayling and write i and powers of att ey for Lroops




deploying overseas, So we're not asking for one size — Or
mandating any kind of a particular requirement for

individual attorneys. But the - really my — my first point
is that given our unigue abilities as lawyers to engage in
direct client representation, that is the highest value of
what we should express in this rule. The main reason why
alternative B is s0 necessary to me 1s that our existing
rule has been in effect for many, many years, and that rule

has iled to inspire more than a very small fraction of
Michigan’s lawyers to undertake this Important work. And
that, in turn, means that we’ve left thousands of fellow
citizens without any real hope of securing adeguate
representation in the legal issues - the civil legal issues
that they are facing.
CHIEF JUSTICE YOUNG: I want to challenge what you'

Just said. The rules have failed teo inspire, in affect,
professionalism which reguires an obligation to provide pro
bono services toe those need it. Is that what you think the

obligation of the rules are - to inspire - or to provide an
understanding of what the minimal professional obligations
are.

MR. NUSSBAUMER: I think 4it’s both, vour honor. I

CHIEF JUSTICE YOUNG: I thought that was your role as
an =ducator of lawyers.

MR. NUSSBAUMER: And I take that role gladly, your
honor, and that’s why we’ve developed the - the two clinics
and the seven pro bono programs of which I - T mentioned.
But we can’t do it alone. I think part of - part of the
probilem here is that you know when a - when we tTake our
sath that says we will never reject fthe cause of the
defenseless or oppressed for any considerations personal to
curselives. T'm not sure when I teok that oath I knew
axactly what 1t meant. I know now based on the work that
Tfve done. aut it  would help wus greatly in that
sducational mission if the Court was clear to both students

- T hi iority is
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JUSTICE MARKMAN: Well, why did you invoke in support
~f alternative B the work that you've done, very admirable
work in support of military personnel and soldiers, 1 don’t
snderstand exactly what that entailed, but why did vyou

invoke that in support of your -~ your perspectives that we
would be more inspirational 1In our rules if we were Lo
fozus upen indigent persons where military and - personnel

and soldiers are not necessarily indigent at all.

MR. NUSSBAUMER: Well, vyour honor, I guess I disagree
with that premise, and let me share my experience in that.
The military personnel who we deal with in our programs are

eniisted men and women whoe are of very limited means - ny
Cimes. And for a fact they cannot - cannot even df_ord a
hasic will and power of attorney before they deploy for
combat duty overseas. 36 I use that example because, In

fact, when we work with those folks typlcally we go o
scmeplace like Camp Grayling and there’'s a team of six or
eight lawyers, and most sf the folks we deal with are
privates, corporals, and low ranking sergeants, many of
whem deon’t have the funds to get those basic documents 1in

crder before they deploy overseas. And I -

CHIEF JUSTICE YOUNG: And you should conclude now.

£

MR. NUSSBAUMER: Your henor, the third point that I
iike to make is that - and this gets back, Jjudge, tO your
question about the educational reguirements - or th
educational cbligation that we have as law schools.

o

CHIEF JUSTICE YOUNG: To professionals not just the
ecducational environment. It is the Bar itself that has tLhe
professional responsibility to ensure that ity members
sdhere to the professional standards.

CHIEF JUSTICE YOUNG: T+ is no one individual or one

t L
would help all of us, motn in the edu

~ I o oY 7 = oy a4 e
and the Bar's part i omaking —
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CHIEF JUSTICE YOURG: What’e missing from the current

mid

]

MR, NUSSBAUMER: t's general, and 1t deoces not
prioritize whers fThe greatest need 1s. The greatest need
is the -

JUSTICE MARY BETH KELLY: But if the ocath has already
impozed that obligaticn -~ as you recited, one of the great
lines of cur oath, and cur cath is more specific than other
states, so our oath 1s very specific. Lawyers are moved by
they keep it, they know 1it, they can recite it like vyou
and the cath gpecifically says you must do this. And,
, we - we as a Judiciary can’t live without the
we can't live without pro bono service, we can’t
live without lawyvers being inspired to do the pro bone work
that they personally are inspired to do. So why should we
adopt a rule that says this is what you should be inspired
to do? You should be inspired in this particular way.
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MR. NUSSBAUMER: Because I think this Ccurt is the
leader. The Court has a leadership role in this context
that T think it can exerclse and set Lhe tone, not only fo
the law students, but the lawyers and the Bar, to help us
‘n - as ~— as Tom mentiloned, 1n <¢onvincing lawyers at

a1

different firms and 1in different offices that their
obligation is to abide Dby that oath and render those
services to — focoused on the folks whe need it most.
JUSTICE MARKMAN: Do I falriy characterize what vyou're
saying when I suggest that you wish not merely to inspire
ro bone, but you wish, by the adoption of alternative B,

r
o inspire a2 more specific kind of pro bono.

MR. NUSSBAUMER I - that is my point, exactly
7 : L - : e .

MR NUSSBAUMER T bhelieve alternative B 1is asking you

lead the way 1n tThe direction of
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providing direct representation Lo persons of  limited
means.

JUSTICE MARKMAN: Thank you.

MR. NUSSBAUMER: I agree with that. Your honor, thank

vou, very much f£or being here. T+'s a pleasure - it's a
pleasure to be here. 1 +thought on the elevator this
morning it was 1983 the last time I appeared in this Court
and -

CHIEF JUSTICE YOUNG: T+ wouldn’t be this courtroom,
but -

MR. NUSSBAUMER: veah, I know, and 1t wasn’t. And
when I checked in with Corbin Davis this morning he said
ves, and everybody we used to know is dead. So it’s a

cleasure to be here and I thank vyou, very much for your
time.

JUSTICE MARKMAN: By the way, sir, have we resclved
‘e issue that you were here before on the last time.

MR. NUSSBAUMER: You have your honor.

MR. DUBIN: May it please the Court. Good morning
Justices. My name is Larry Dubin, L'm & professor at the
UﬂiV@rsity of Detroit-Mercy School of Law. It is an honor

r here today to support alternative B of the proposed
rule te 6.1 of the Michigan Rules of Professional Conduct.
I port the letter that was submitted by the Dean of my
iaw 1, Lloyd Semple, and the content of the letters
sc in support of this proposal. 1 think it’s worth
£ ' rv of Rule 6.1 sc  that at .e h

il

as
thoughts that I have refiect many, many years of dfscussion
and debate about Rul £.1, and the ABA’s versl
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“historically the need for legal servicez of those
e to pay reasonable fees has been met in part Dby
ers who donate their services on benalf of such

rr

So I think the - the primary hope - the
imary intention of going from a mandatory rule tTo
voluntary rule was to not only make it aspiraticnal, ut
so to recognize that the top prierity, although pro bono,
general, means for the betterment of society - that's a
1y broad way of looking at the rule, but the primary
vation - and I think the tradition In the legal
ession - was to make legal services available to those

i

o canncot basically afford it. And the reason for that is
that there certainly cannct be Jjustice when one party
involved in a legal dispute is not represented. So  that
as the priority. In 1992, the American Bar Association
again undertook a study of the rule - and the original rule
wWas es nt;aliy rhe now Michigan rule - and they decided at
that tlme that they could improve it by having a rule which
specified a certain number of hours, a certaln amount of
money that a lawyer could pay to a legal aid society 1f the
lawyer was not performing those services. Agailn, in 2000 -
the ABA 2000 Ethics Commission undertcck a study of the
rule to improve it again — much more depate. And they even
reconsidered making it a mandatory rule at that time.
hgain, ultimately decided not to, but, again, in %fne hope
of promoting th purpase -  the tradition - of helping
people who ch“ot afford services they changed 6.1 to read
in its very first sentence “every lawyer has a professional
responsibility to provide legal services to those unable to
ay.” That was the primary statement of that change. And
it was done because they felt that in the absence of this
ange lawyers weren't providing the necessary pr bono
services fhat they felt were necessary Lo meet the unmet
legail ne rnative B adopts the position taken in
1 Rule with a slight decrease in the
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the current ABA Modeld

amount of meney toe be paid if you're not gonna do pro bon
work and the number of hours that lawyers should provide
or nroe bono services, in my opinion, it’'s a wor i




therefore, 1 think it does have an aspirational tone to 1it.
I think tha & = tThe rule provides a siructure, a
ricrity of the way in which pro bono henefits can be

rovided -~

3

-

CHIEF JUSTICE YOUNG: Please make VOUr Iremarks
concluding now — conciude your remarks, please.

MR. DUBIN: Thank you. Thank you, very much.

JUSTICE MARKMAN: But as with vyour predecesscr, the
preceding witness, the issue is not so much — the 1ssue
really focuses, again, on the direction in which pro bono

cught Lo go because you acknowledge that there’ re no higher
minimum standards, to use your term, in alternative B than
rhere are in alternative A, is that fair to say?

MR. DUBIN: Well, alternative A does not set
standards.

JUSTICE MARKMAN: Rut neither does B.

MR. DUBIN: Well, B ssts standards that lawyers shou
- should meet. It gives a lawyer who is contemplating pro
bono work some idea of what might be an appropriate way, an
appropriate level of satisfying the reguirements set by the
Michigan Supreme Court to be deemed an appropriate
nrofessional - living up to the professional standards that

lawyers should adhere to.

CHIEF JUSTICE YOUNG: I’m under the that
the State Bar of Michigan has dene that independently,

that correct, that they have largely sugygested o
L r membership the levels of contribution, etg,

And
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to and study from the Michigan Rules of Professional
Conduct.

MR. DUBIN: Thank vou,.




MR. GILLETT: Good morning Justices. My name I
Gillett and I'm ceo-chair of the Pro Bono Initiative
£ State Rar of Michigan, and 1I'm also the Director of
eqg Services of South Central Michigan which i3 a
regional legal aid program. And so I've been involved in
the direct administration of pre bono progran for many
YEArE,
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CHIEF JUSTICE YOUNG: Ty it accurate that the Bar has
published essentially the kinds of standards that are
reflected in propesal BY

MR. GILLETT: Yes. And I wanted to start out frying a
different answer to Justice Markman’s guestion. And that
is, really we're not trying to change the direction or
point the direction of pro bono. Cne of the benefits of
this 1is that it takes the Bar standards that’'s existed
since 1993 cases - 30 hours, $300 - and takes -~ puts those
standards in the rule. And te the extent that you kKnow
from my perspective as chalr of the PBI, there are many

conversations apout what 1s pro bono, is this pro bono,
what is expected of me, what can I do, 1 donft know what I
should be doing. Having the standards in the State Bar’s
voluntary standard incorporated into the rule is -~ would be
of tremendous benefit tc the - to the Bar. It answers -

you know the voluntary standard 1s not scmething that eavery
lawver carries around with them, unlike the Bar ethics rule
which every lawyer is familiar with, 1t's right there in
the court rules, a copy that we all carry to court with us
everyday. E2nd so one of our gocals - our primary goal was
take the current voluntary standard which provides
gidance and direction to all lawyers in the state and to
it into the Rule 6.1. The - I want to comment
r

eflected by the letters that
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exampies in the rule helped express the broad sense of pro
bonos that we'’re trying to support in the state.

JUSTICE MARKMAN: Mr. Gillett?
MR. GILLETT: Yes.

JUSTICE MARKMAN: I very  much appreciate the
leadership you've supplied in this effort at the S3State Bar.
What if we took the first paragraph of alternative B
beginning with “every lawyer has a professional
responsibility” and we ended it up with the {(inaudible) of
higher contribution, and vyou Jjust appended that to
alternative A, would that satisfy you?

MR. GILLETT: Umn.

JUSTICE MARKMAN: That communicates what I understand

to be the aspiratiocnal concerns you've just defined. Is
there anything that would be lacking at that Jjuncture?

MR. GILLETT: I weculd prefer propcosal B as 1t's
submitted T acknowledge that what you have suggested goes

90% of what we were trying to do with this in terms of
providing guldance.
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CHIEF JUSTICE YOUNG: Just by adding the
sentence to the existing language.

n

JUSTICE MARKMAN: Actually, the first three sentence

MR. GILLETT: The first paragraph - the whole first
aragraph before you start the list A, B, C, and the
omments. Again, I don’t want %o edit the rule here in

sersation, but we really had two goals One was Lo

o
ovide the guidance and the voluntary standard te all
rs, and then the sscond was Il iste ha
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CHIEF JUSTICE YOUNG: Conciude your remarks.
MR. GILLETT: FPardon me?

CHIEF JUSTICE YOUNG: You  should conclude  your

MR. GILLETT: Ckay. I wanted to comment on the
appropriateness of the gcoal of the priority for the poor,
and Just to say that we all recognize that a lawyer's
personal interest, their passion, is the greatest motivator

to become involved in pro bono and we respect that. And we
want to recognize and celebrate that, but at the same time
we recognize the thousands of low i1ncome, unrepresented
people in our courts, and we believe that the court system

as a whole benefits tremendously by having pro bono
assistance. Without pro bone assistance we'll never be
able to address the pro se problem, and so we think the
prioritization on services, not exclusive, kut a
prioritizaticn on services to the poor 1s approprilate.
Thank vou, very much.

CHIEF JUSTICE YOUNG: Thank vyou, very much, I believe
this concludes the public hearing portion. Thank vou.




